Amar Kaur
and others

v. ) R
Sadhu Singh itself a nullity and as such there were no proceed-

and others

Gurdev Singh, J, POWETS of amendment under section 153, Civil

! any case, since it is found that the appeal was

G. D. Khosia,

cC.J
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the death of Ram Lal prior to the presentation of
the appeal. Thus the memorandum of appeal was

ings before the Court in which it could exercise its

Procedure Code, and allow the legal representa-
tives of the deceased appellant to be substituted in
his place. Therefore, from whichever angle the
matter be viewed, there is no escape from the
conclusion that the order of the learned Single
Judge is correct. ‘

Before closing I would like to observe that
though in the grounds of appeal filed before us the
appellant’s counsel had urged that in view of the
order passed by the learned Single Judge on 19th
of February, 1957, allowing the substitution of the
legal representatives of the deceased appellant
Ram Lal, the appeal could not be dismissed as a
nullity, yet this contention was not advisedly
pressed at the time of arguments. The record
shows that an application for substitution of the
legal representatives of the late Ram Lal was made
while the appeal was pending for hearing before a
learned Single Judge of this Court, but the order
on that application was:

“Granted subject to just exceptions.

Death
certificate is filed today.” :

The appellant cannot avail of this ex parte order
as it was made subject to “just exceptions”. In

itself a nullity, such an order of substitution could
not benefit the appellant.

For the reasons stated above, I find no force in
this appeal and dismiss the same with costs.

G. D. Kuosta, C. J.,—I agree. -

K. S. K. .
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SUPREME COURT

Before Sudhanshu Kumar Das, M. Hidayatulleh and J. C.
Shah.
Tee HOSHIARPUR CENTRAL CO-OPERATIVE BANK,—
Appellant.

versus

Tug COMMISSIONER or INCOME-TAX, SIMLA,—
' Respondent

Civil Appeal No. of 238 of 1955.

Income-tax Act (XI of 1922)—Section 10—Government of 1960
India Notification F.D. (C.R.) Notification R. Dis. No. 291— __
LI'T./25, dated 25th August, 1925, as subsequently amendéd Awugust, 2nd -
- on the 26th June, 1927 (Income-tax Manual, 10th Edition,

“Part 11, pages 257-258)—Co-operative Bank dealing in

sugar and standard cloth with special permission of the
authorities—Income earned from such business—Whether

exempt from Income-tax.

Held, that a Co-operative Society, no doubt, primarily

exists for business with its members and not for business

‘with non-members ; but the words of the above-cited
.notification are wide enough to include any  business

whether of the one kind or the other. The bank is a
Co-operative Society and is claiming the exemption only

as such, and further that it is claiming the exemption in

respect of profits from a business carried on by it. The

profits earned by the Co-operative Bank from its dealings

in sugar and standard cloth with non-members are exempt

from income-tax under the above-cited notification. V

The Hoshiarpur Central Co-operative Bank, Ltd., v.
The Commissioner of Income-tax (1) reversed.

Appeal from the Judgment and Order, dated the 27th
May, 1953, of the Punjab High Court in Civil Reference
No. 3 of 1952.

For the Appellant : M/s. Deva Singh Randhava and
K. L. Mehta, Advocates.

For the Respondent : Mr. M. C. Setalvad, Attorney-
General for India and Mr. K. N.
Rajagopal Sastri, Senior Advo-
cate (Mr. D. Gupta, Advocate,
with them).

‘.

(1) IL.R. 1954 Punj. 156
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JUDGMENT

The following Judgment of the Court was
delivered by:— '

HipavaturLaH, J.—This is an appeal against
the judgment and order of the High Court of
Punjab with the certificate of the court granted
under s.66A(2) of the Indian Income-tax Act.

The Hoshiarpur Central Co-operative Bank,
Ltd., Hoshiarpur, hereinafter referred to as the
Bank, is the appellant, and the Commissioner of
Income-tax, Simla, is the respondent. For the
assessment years 1948-49 and 1949-50, the Income-
tax Officer included in the assessment of the Bank
certain income which had accrued to the Bank as
profits from trading in controlled commodities
like sugar, cloth, kerosene, etc.,,” which the Bank
was allowed to deal in, with the approval of the
Registrar of Co-operative Societies conveyed in a
letter dated September 28, 1954. The Bank claimed
exemption under a notification issued under s. 60
of the Income-tax Act, but the contention was not
accepted. On appeal, the Appellate Assistant
Commissioner reversed the decision, which, on
further appeal, was reversed by the Appellate
Tribunal, Delhi Branch. The Appellate Tribunal,
however, raised, and referred the following
question to the High Court under 5. 66(1) of the
Income-tax Act:—

“Where a co-operative bank deals in sugar
' and standard cloth with special permis-
sion of the authorities and earns income
from such activities, is such income
exempt from tax under Item 2 of the
*  Government of India Notification F. D.
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(C. R.) Notification R. Dis. No. 291-I. The Moshiarpur

T./25, dated 25th August, 1925, as SUb- o camor. Bk
sequently amended (Income-tax v.
Manual, 10th Edition, Part II, pages Ths‘;ofe‘;mc‘f;is‘
257-258)?” Income-tax,

Simla
The High Court answered the question against the , ——————
Hid h,
Bank, but cetified the case as fit for appeal to this dayatatiah, J
Court, and hence this appeal.

It is admitted on all hands that the profits
were made from trading in certain commodities
with the approval of the Registrar of Co-operative
Societies. The quantum and the manner in which
those profits were made, are not in dispute. The
short question in this appeal is whether the ex-
emption granted by the notification covers the
case. The notification reads as follows:

“Income included in total income but ex-

empt from both income-tax and
' super-tax:

The following classes of income shall be
exempted from the tax payable under
the said Act, but shall be taken into
account in determining the total income
of an assessee for the purposes of the
said Act :—

(1)

(2) The profits of any Co-operative Society
other than the Sanikatta Saltowner’s
Society in the Bombay Presidency for
the time being registered under the Co-
operative Societies Act, 1912 (II of 1912),
the Bombay Co-operative Societies Act,
1925 (Bombay Act VII of 1925j, the
Burma Co-operative Societies Act, 1927




The Hoshiarpur
Central Co-
operative Bank
v.

The Commis-
sioner of
Income-tax,
Simla
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(Burma Act VI of 1927) or the Madras
Co-operative Societies Act, 1932 (Madras
Act VI of 1932), or the dividends or
other payments received by the members
of any society out of such profits.

Explanation. For this purpose the profits of
a Co-operative Society shall not be
deemed to include any income, profits
or gains from :—

(i) investment in (a) securities of the
nature referred to in Section 8 of the
Indian Income-tax Act, or (b) property
of the nature referred to in Section 9 of
that Act; '

(1i) dividends, or

(iil) the ‘other sources’ referred to in
Section 12 of the Indian Income-tax
Act.”

The Income-tax Officer held that the profits
made by the Bank were not the profitsina co-
operative venture but from trading with outsiders

" and that, therefore, para. 2 of the notification did

not cover them. He also held that this income fell
within “other sources” referred to in item (iii) of
the Explanation. The Appellate Assistant Com-
missioner held that these were profits of a  Co-
operative Society, and were within para. (2), and
were, therefore, exempt from tax. Both the
Tribunal and the High Court accepted the reason-
ing of the Income-tax Officer with regard to para.
2, but the High Court did not express any opinion
as to whether the third item of the Explanation
applied to the case or not.

Before us, the learned Attorney-General
appearing for the Department did not put his case
on the Explanation, and nothing more need be
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said about it. It may, however, be mentioned that The Hoshiarpur

Central Co-
“other sources” there has reference to the scheme opef:twe B‘;nk
of s. 6 of the Indian Income-tax Act, and profits v.

from business of whatever kind, are dealt with Th:iof:rmﬁ‘s'

under s. 10 of the Act. The short question thus iS income-tax,
whether para. 2 is confined only to profits made Sirala

by a Co-operative Society from transactions With yaavatuilan, 3.
its own members and does not cover profits made

in business with outsiders.

- It may be pointed out that there are some
cases to be found, in which it was held, before the
notification was amended by the addition of the
Explanation, that the second para exempted
profits made by a Co-operative Society in trans-
action with its members and not to profits made
in any other way. The question is whether such a
restricted meaning can be imputed to the very
wide and general terms in which para.2 is
couched.

The question is plainly one of construction of
‘the notification. In support of the case of the
Department, the learned Attorney-General relies
on two arguments. He first refers to the opening
words “of the second para. of the notification, viz.,
“The proﬁts of any Co-operative Society”. These
words, it is argued, refer fo profits made by a Co-
operative Society in its business as a pure Co-
operative Society, or, in other words, in business
with its own members within the four corners of
the Co-operative Societies Act, 1912, and the bye-
laws made under that Act.

No doubt, a Co-operative Society primarily
exists for business with members. and not for
business with non-members; but the words of the
notification and even those more specifically relied
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upon, are wide enough to include any business
whether of the one kind or other. It cannot be
denied that the Bank is a Co-operative Society and
is claiming the exemption only as such, and
further that it is claiming the exemption in respect
of profits from a business carried on by it. It was
for this reason that the attempt to bring the
profits within “other sources” covered by s. 12 of
the Indian Income-tax Act was rightly abandoned
in this Court. If this is the obvious position, it
follows that the words “the profits of any Co-
operative Society” are wide enough to cover
profits from any business, and there is nothing to
show that the profits there mentioned are only the
profits from business with members.

It is next argued that a Co-operative Society
exists for business with members, and that the
Co-operative Societies Act and the bye-laws of the
Bank reflect this character of the business under-
takings. This intention underlying the Co-opera-
tive Societies Act and the bye-laws, it is urged, is
the key to the interpretation of the notification,
and it must, therefore, be limited to profits from
business with members only. In support of this
argument, reference is made to = observations .in
The Madras Central Urban Bank Ltd. v. Commis-
sioner of Income-fax (1), The Madras Provincial
Co-operative Bank Ltd. v. Commissioner of
Income-tax (2) and Commissioner of Income-
tax, Burma v. The Bengalee Urban Co-opemtiv_e
Credit Society, Ltd. (3), where it was pointed out.
that the notification covered only profits from
business with members. The first two cases were

(1) (1929) IL.R. 52 Mad. 640 F.B.
(2) - (1933) LL.R. 56 Mad. 837 F.D.
(3> (1933) ILL.R. II Ran, 521
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of interest derived from moneys invested in Gov- The Hoshiarpur

) . tral Co-
ernment Securities to comply with orders of Gov- op(e::;ivz B:nk
ernment to the Societies to keep 40 per cent. of the v.

o tnili4s : The Commis-
total liabilities always ready at hand, and it was “°_ - " &

said that the profits were not from business with Income-tax,
members. In the last of the three cases, it was Simla
pointed out that the exemption was grounded on wig.vatnitan, ;.
the principle that ‘a person cannot make a loss or

profits out of himself’, and strictly speaking, only

such profits as were made in business with

-members were exempt.

The position since these cases were decided
has been materially altered by the addition of the
Explanation. The Explanation now takes u$ back
to the kinds of income to be found in s. 6 of the
Indian Income-tax Act where business profits are,
in a category by themselves, more exhaustively
treated in s. 10. There are other heads of income
of distinet characteristics which are treated
separately, and then there is a residuary head
which includes income from ‘“other sources”
which for that reason are innominate. The Ex-
planation cannot be said to imply a general ap-
proval of the earlier decisions. Such a conclusion
does not necessarily follow, because if the para-
graph of the notification was clear enough there
was hardly any need for the Explanation. The
addition of the Explanation clears once for all any
doubt that might have arisen as to the ambit of the
‘'word “profits”. After the addition of the Explana-
tion and even before it, the word denoted profits
from business and not income which arose, apart
from business.

It must not be overlooked that at the time
when the notification was first issued and also
when it was amended, it was not even contemplat-
ed that Co-operative Societies would be permitted
to deal in commodities in short supply with a view
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Thgegf:fiéffur to ensuring their equitable distribution among
operative Bank, the consumers. It was, however, always open to the
v appropriate Government to allow a Society to

The Commis- tend its busines . .
sioner of ©Xtend its business operations trading with per-
Income-tax, Sons other than its members subject to conditions
Simla  and restrictions,—vide s. 31 of the Co-operative

Hidayatullah, J.>0cieties Act. This has, in fact, been done here..

Once there is this extension of the business of a
Co-operative Society, the general words of the
notification include the profits from such business
within the exemption, and it would require more
than a supposed underlying intention to negative
the exemption. To gather the meaning of the noti-
fication in the light of an alleged intention is to
reverse the well-known canon of interpretation.
In our opinion, the profits were exempt under the
notification, and the answer to the question ought
to have been in the affirmative.

In the result, we allow the appeal with costs
here and in the High Court.

B.R. T.

SUPREME COURT

Before Sudhanshu Kumar Das, M. Hidayatullah and J. C.
Shah. :

M/s. ZORASTER anp Co..—Appellants

!

versus

Tae COMMISSIONER or INCOME-TAX, ETC.,—
Respondent.

Civil Appeal No. 30 of 1958.

1960 Ihcome-tax Act (XI of 1922)—Section .66(4)——Powe'rs
August, 17th  of High Court under—When can be exercised.
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The Income-tax Appellant Tribunal referred the
following question for the decision of the High Court :—

“Whether on the facts and circumstances of the case
the profits and gains in respect of the sales
made to the Government of India were received
by the assessee in the taxable territories ?”

The High Court remanded the case to the Tribunal for
a supplemental statement of the case with the following
order. passed under section 66(4) of the Income-tax :—

U it would be necessary for the Appellate Tri-
bunal to find, inter alia, whether the cheques
were sent to the assessee firm by post or by
hand and what directions, if any, had the
assessee firm given to the Department in the
matter.”

The question for decision of the Supreme Court was
whether the High Court had jurisdiction in this case to call
for the supplemental statement.

Held, that the enquiry in such cases must be to see
whether the question decided by the Tribunal admits the
consideration of the new points as an integral or even
an incidental part thereto. Even so, the supplemental
statement which the Tribunal is directed to submit must
arise from the facts admitted and/or found by the Tri-
bunal and should not open the door to fresh evidence. The
~ question as framed in this case can include an enquiry into
whether there was any request, express or implied, that
the amount of the bills be paid by cheques and the High
Court had the jurisdiction to call for the supplemental
statement but the Tribunal in giving the finding must
confine itself to the facts admitted and/or found by it as
the admission of fresh evidence is prohibited. -

. Case—Law discussed.

.+ Appeal by Special Leave from the Judgment and
Order, dated the 24th March, 1955, of the Punjab High
pr_rt' in Civil Reference No. 3 of 1953.

For the Appellants : Mr. Gopal Singh, Advocate.

For the Respondent : Mr. K. N. Rajagopal Sastri, Senior
RE Advocate (Mr. D. Gupta, Advo-
cate, with him).
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JUDGMENT

The following Judgment of the Court was
delivered by:—

HipavauLLag, J.—This appeal, by special leave
of this Court, is against the judgment and order
dated March 24, 1955, of the Punjab High Court
by which the High Court, purporting to act under
s. 66(4) of the Indian Income-tax Act, called for a
supplemental statement of the case from the
Income-tax Appellate Tribunal. The special leave
granted by this Court is limited to the question
whether the High Court had jurisdiction in this
case to call for the supplemental statement,

The assessee, Messrs S. Zoraster & Co., Jaipur,
consists of three partners. Two of them are copar-
ceners of a joint Hindu family, and the third is a
stranger. They had formed this partnership in
June, 1940, for the manufacture and sale of blan-
kets, feltsand other woollen articles. A 'deed of
partnership was also executed on March 16, 1944.
The assessee entered into contracts with Govern-
ment for the supply of goods, and in the assess-
ment year 1942-43, Rs. 10,80,658 and in the assess-
ment year 1943-44, Rs. 17,45,336 were assessed as
its income by the Income-tax Officer, Contractor’s
Circle, New Delhi. The supplies to Government
were made f.o.r. Jaipur by the assessee, and pay-
ment was by cheques which were received at
Jaipur and were endorsed in favour of the joint
Hindu family, which acted as the assessee’s bankers.
The contention of the assessee was that this

income was received at Jaipur outside the then ||

taxable territories., This contention was not
accepted by the Income-tax Appellate Tribunal,
Delhi.
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The assessee then applied for a reference to M/s. Zeraster

Co.

the High Court under s. 66(1) of the Indian In- and o
come-tax Act, and by its order dated December 10, The Commf'is—

sioner o

1952, the Income-tax Appellate Tribunal referred | acome-tax,
the following question for the decision of the High  Delhi ete,
Court:— Hidaatullah, J.
“Whether on the facts and circumstances of

the case the profits and gains in respect

of the sales made to the Government of

India were received by the assessee in

the taxable territories?”

The Tribunal had stated in the statement of
the case as follows:

“The payment was made by the Govern-
ment of India by cheques drawn on the
Reserve Bank of India, Bombay
Branch. These cheques were received
in Jaipur.”

It may be pointed out that in the contract of sale
between the assessee and the Government of
India, the following clause was included to deter-
mine the system of payment:

“21. System of payment:—Unless otherwise
agreed between the Purchaser and the
Contractor payment for the delivery
of the stores will be made by the Chief
Auditor, Indian Stores Department,
New Delhi, by cheque on a Government
treasury in India or on a branch of the
Imperial Bank of India or the Reserve
Bank of India transacting Government
business.”
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M/aid Zg)as"er In dealing with the Reference, the High Court
».  passed an order under s. 66(4) of the Income-tax
The Commis- Act observing,
sioner of

Income-tax, .
Delhi etc., “.....it would be necessary for the Appellate

Tribunal to find, inter aliz whether the
cheques were sent to the assessee firm
by post or by hand and what directions,
if any, had the assessee firm given to the
Department in the matter”.

Hidayatullah, J

The High Court thereafter remanded the case
to the Tribunal for a supplemental statement of
the case on the lines indicated. This order is
questioned on the authority of the decision of this
Court in The New Jehangir Vakil Mills Ltd. v.
The Commissioner of Income-tax (1) which, it is
claimed, completely covers this case. In that case
also, the High Court of Bombay had called for a
supplemental statement of the case, and it was
ruled by this Court that the High Court had ex-
ceeded its jurisdiction.

Before dealing with this question, it is
necessary to go back a little, and refer briefly to
some cases decided earlier than The New Jehangir
Vakil Mills case (1) and Jakdish Mills Ltd. v.
Commissioner of Income-tax (2), on which re-
liance has been placed in this case. In Keshav
Mills Co. Ltd. v. Commissioner of Income-tax (3).
the High Court of" Bombay called for a supple-
mental statement of the case, but it expressed the
view that if a cheque was received by a creditor
on a British Indian bank and he gave the cheque
to his bank for collection, the bank must be treat-
ed as his agent and that, on the realisation of the

(1) 519607 (1) SC.R. 949 T
(2) (19601 (1) S.C.R. 236
(3) [1950] .18 LT.R. 407
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amount of the cheque in the taxable territory. the
-creditor must be regarded as having received it in
the taxable territory, even if he was outside it. In
Sir Sobha Singh v. Commissioner of Income-tax
(1), it was held by the Punjab High Court that
where cheques were given to a bank for purposes
of collection, the receipt of the money was at the
place where the bank on which the cheques were
drawn was situated.

These views found further amplification, and
were applied in two other cases by the Bombay
High Court. They are Kirloskar Bros. Ltd. v. Com-
missioner of Income-tax (2) and Ogale Glass
Works Ltd. v. Commissioner of Income-tax (3).
In both these cases, it was held that unless the
payee expressly constituted the post office as his
agent, the mere posting of the cheque did not
constitute the post office the agent of the payee,
and that the amount of the cheque was also
received at the place where the cheque was
received. In Kirloskar Bros. Ltd. v. Commissioner
of Income-tax (2), it was held that the mere
posting of the cheque in Delhi was not tantamount
to the receipt of the cheque in Delhi, because the
payee had not requested the Government to send
‘the cheque by post. In Ogale Glass Works case (3)
the Bombay High Court asked for a supplementary
statement of the case from the Tribunal as to
whether there was any express request by the
assessee that the cheque should be sent by post,
‘and held that as there was no such express request,
the receipt cf the money was not where the cheque
was posted but at the place where the money was

received.

(1) (1950) 18 TR, 998
(2) (1952) 21 LT.R. 82 _
(3) (1955) 1 S.CR. 185 .

M/s.. Zeraster
and Co.,
V.

The Commis-
+sioner of
Income-tax,
Delhi: etc.,

Hidayatullagh, J.
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Mgd Zg;aster The last two decisions of the Bombay High

- o Court were reversed by this Court, and it was held
The Commis- that an intimation to the payer “to. remit” the
Ii’g:;’;_t:i amount by cheque was sufficient nomination of

Delhi ete, the post office as the agent of* the payee: vide
Commissioner of Income-tax v. Ogale Glass
Works Ltd (1) and Commissioner of Income-tax
v. Kirloskar Bros. Ltd (2). Later, the principle
was extended still further by this Court in Jagdish
Mills case (3). It was held that where the bills had
an endorsement - “Government should pay . the
amount due by cheque” and the cheques were
received in full satisfaction unconditionally, this
constituted a sufficient implied request for the
purpose of the application of the rule in .Ogale

Glass Works case (1) of this Court.

Jagdish Mills case (3) and the New Jahangzr
Vakil Mills case (4) were decided by this Court "
on the same day. In the latter case, the Depart-
ment had to deal with a non-resident Company
which, at all material times, was situate at
Bhavnagar, one of the Indian States. Cheques in
payment for supplies to Government were sent
from British India.to Bhavnagar. The Depart-
ment contended in the case that though the
cheques were received at Bhavnagar, they were,
in fact, cashed in British India and until such
encashment, income could not be said to have

" ‘been received but that on encashment in British
India, the receipt of income was also in British
India. The Tribunal held that the cheques having
been received at Bhavnagar the income was also
received there. In doing so, the Tribunal followed
the Bombay decision in Kirloskar Brother’s case
(6). The Tribunal, however observed that if the

(1) (1955) 1 S.C.R. 185

(2) (1954) 25 1T R, 547 (C.C.)
(3) (1960) (1) S.C.R. 236
(4) (1960) (1) S.CR. 249

(5) (1952) 21 LT.R. 82

Hidayatullah, J.
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Bombay view which was then under appeal to M/s Zeraster
this Court were not upheld, then an enquiry ™ ©*
would have to be made as to whether the Mills’ The Commis-
bankers at Ahmedabad acted as the Mills’ Sioner of

R Income-tax,
agents for collecting the amount due on the pemi ete,
cheques. The question whether the posting of the
cheques from British India to Bhavnagar at the
request, express or implied, of the Mills or other-
wise, made any difference was not considered at
any stage before the case reached the High Court
of Bombay. This was expressly found to be so by
this Court in these words:

“The only ground urged by the Revenue
at all material stages was that because
the amounts which were received,
from the merchants or the Govern-
ment were received by cheques drawn
on Banks in British India which were
ultimately encashed in British India,
the monies could not be said to have
been received in Bhavnagar though
the cheques were in fact received at

- Bhavnagar.”

The reference was held back by the
Tribunal till the decision of this Court in Ogale
Glass Works case (1) and Kirloskar Brothers’
case (2). Even after seeing that in those two
cases the request for payment by cheques to be
sent by post made all the difference, the Tribunal
did not  frame its statement of the case or the
question to include this aspect, because that as-
pect of the matter was never considered before.
‘'The question referred was thus limited to the
legal effect of the receipt of the cheques at
Bhavnagar without advertence to the fact
whether the cheques were so sent by post at the

Hidawyatullah, J.

(1) (1955) 1 S.C.R: 185 :
(2) (1954) 25 LT.R. 47 (C.C) s
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request, express or implied, of the Mills. The
question framed was:
“Whether the receipt of the cheques in
Bhavnagar amounted to receipt of the
sale proceeds in Bhavnagar?”

The question as framed and the statement
which accompanied it brought into controversy
the only point till then - considered by the
Tribunal and the taxing authorities. When the
case was heard by it, the High Court desired to
consider it from the angle of the Kirloskar
Brothers (1) and Ogale Glass Works (2) cases.
It called for a supplemental statement of the
case. In doing so, the High Court went beyond
the ambit of the controversy as it had existed till
then and also the statement of the case and the
question. The High Court directed the Tribunal as
follows:-

-“On the finding of the Tribunal that all the
cheques were received in Bhavnagar,
the Tribunal to find what portion of
these cheques were received by post,
whether there was any request by the
assessee, express or implied, that the
amounts which are the subject matter
of these cheques should be remltted to
Bhavnagar by post.”

In repelling the objection that such an enquiry

was alien to the point decided by the Tribunal

and might require fresh evidence, the High
Court justified itself by saying:

“But we cannot shut out the necessary

inquiry which even from our own

point of view is necessary to be made

(1) {194 25 LT.R, 547 (C.C)
(2) ¢1955) 1 SCR 185
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in order that we should satisfactorily M/s. Zeraster
answer the question raised in the % _©
Reference. It must not be forgotten The Commis-
that under section 66(4) of the Soner of
neome-tax,
Income-tax Act we have a right inde- pelhi ete,
pendently of the conduct of the parties
to direct the Tribunal to state further
facts so that we may properly exercise

our own advisory jurisdiction.”

Hidayatullah, J

. This Court pointed out that the High Court
exceeded its jurisdiction under s. 66(4) of the
Indian Income-tax Act. It was observed:

“If the question actually referred does not
bring out clearly the real issue bet-
- ween the parties, the High Court may
reframe the question so that the matter
actually agitated before the Tribunal
may be raised before the High Court.
But s. 66(4) does not enable the High
Court to raise a new question of law
which does not arise out of the
Tribunal’s order and direct the
Tribunal to investigate new or further.
facts necessary to determine this new
question which had not been referred
to it under s. 66(1) or s. 66(2) and
direct the Tribunal to submit a supple-
mentary statement of the case.”

It was also pointed out that the facts admit-
ted and/or found by the Tribunal could alone be
the foundation of the question of law which
might be said to arise out of the Tribunal’s order.
The case thus set two limits to the jurisdiction of
the High Court under s. 66(4), and they were
that the advisory jurisdiction was confined (a)




M/s. Zeraster
and Co.,

.
The Commis-
sioner of
Income-tax,
Delhi etc.

Hidayatullah, J.
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to the facts on the record and/or found by the
Tribunal and (b) the question which would arise
from the Tribunal’s order. It was pointed out by
this Court that it was not open to the High Court
to order a fresh enquiry into new facts with a _
view to amplifying the record and further that it
was equally not open to the High Court to decide
a question of law, which did not arise out of the
Tribunal’s order. This was illustrated by com-
paring the question as framed by the Tribunal
with the question which the High Court .desired
to decide. Whereas the Tribunal had only refer-
red the question :

“Whether the receipt of the cheques at
Bhavnagar amounted to receipt of sale
proceeds in Bhavnagar?”,

what the High Court intended deciding was:

“Whether the posting of the cheques in
British India at the request express or
implied of the appellant, amounted to
receipt of sale proceeds in British
India?” Co '

These were two totally different questions,
and it was held that the High Court could not
decide a matter which was different from that
decided by the Tribunal, nor call for a statement
of the case bearing on this new matter.

The proposition laid down in the Jehangir
Vakil Mills case (1) finds support from yet an-
other case of this Court decided very recently.
In Mrs. Kesumben D. Mahadevia, Bombay v.
Commissioner of Income-tax, Bombay City.
Bombay (2) it was observed: -

“In our opinion, the objection of the
assessee  is - well-founded. - The
Tribunal did not address itself to the

1&)) (1960) 1 S.C.R. 249
(2) C1v11 Appeal No. 507 of 1957:decided on March 30, 1960
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question  whether the Concessions
Order applied to the assessee. It
decided the question of assessability
on the short ground that the income
had not arisen in Baroda but in British
India. That aspect of the matter has
not been touched by the Bombay High
Court. The latter has, on the other
hand, considered whether the Conces-
sions Order applies to the assessee, a
matter not touched by the Tribunal.
Thus, though the result is the same so
far as the assessment is concerned, the
grounds of decision are entirely differ-
ent.

Section 66 of the Income-tax Act which con-
fers jurisdiction upon the High Court
only permits a refernce of a question of
law arising out of the order of the Tri-
bunal. It does not confer jurisdiction
on the High Court to decide a different
.question of law not arising out of such
order. It is possible that the same ques-
tion of law may involve different
approaches for its solution, and the High
Court may amplify the question to take
in all the approaches. But the question
must still be the one which was before
the Tribunal and was decided by it.
It must not be an entirely different
question which the Tribunal never

o considered.” '

- It follows from this that the enquiry in such
cases must be to see whether the question decided
by the Tribunal admits the consideration of the
new point as an integral or even an incidental
part thereof. Even so, the supplemental statement
which the Tribunal is directed to submit must

M/s. Zeraster
and Co.,
v,

The Commis-
sioner of
Income-tax.
Delhi etc.,

Hidatyatullah, J.
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! M/s. Zeraster arise from the facts admitted and/or found by =
| d €% the Tribunal, and should not open the door t

[ v. y pen the door to

’ The Commis- fresh evidence. The fact that in Ogale Glass

. e ey Works case (1) the Bombay High Court had

Delhi ete, asked for a supplemental statement in the same -
way as in the Jehangir Vakil Mills case (2) and

this Court did not rule out the new matter, cannot
: help the assessee in the present case, because the

jurisdiction of the High Court was not questioned,

as it had becn done in the Jehangir Vakil Mills

case, or has been done here. We have thus to see

whether in this case the question which was

i decided and which has been referred to the High

Court admits the return of the case for a supple-.
mental statement on the lines indicated by the

High Court in the order under appeal.

Hidwyatullah, J.

At the very start, one notices a difference in
the question of law in this case and the Ogale
Glass Works case (1), on the one hand, and the
“ question of law in the Jehangir Vakil Mills case
| v (2), on the other. In the former two cases, the
. question is very wide, while in the latter it is ex-
tremely narrow. This can be seen by placing the
three questions side by side as below:

N\

“f Jehangir Vakil Mills Case (2): “Whether
‘ ' the receipt of the cheques in
Bhavnagar amounted to receipt of the
sale proceeds in Bhavnagar?”

Ogale Glass Works case (1): “Whether on

the facts of the case, income, profits

and gains in respect of sales made to

the Government of India was received

in British India within the meaning of

Section 4(1)(a) of the Act?”

(@) (1955) SCR. 185
(2) 1960 1 S.CR. 249
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- This case: “Whether on the facts and cir- M/s. Zeraster
cumstances of the case the profits and ™

gains in respect of the sales made to The Commis-

the Government of India were received Siorer of i
Income-tax, :

by the assessee in taxable territories?”  pelni etc.

It is thus quite plain that the gquestion as Hidayatullah, J.
framed in this case can include an enquiry into
whether there was any request, express or impli-
ed, that the amount of the bills be paid by cheques
so_as to bring the matter within the dicta of this
Court in the Ogale Glass Works Case (1), or
Jagdish Mills Case (2). The first limit to the
jurisdiction of the High Court as laid down by
this Court is thus not exceeded by the High Court
in exercising its powers under s. 66(4) of the
Income-tax Act. The question is wide enough to
include the alternative line of approach that if
there was a request, express or implied, to send
the amount due under the bills by cheque, the
post office would be the agent of the assessee, and
the income was received in the taxable territory
when the cheques were posted.

The next question is whether the High Court
has transgressed the second limitation implicit
in 5. 66(4), that is to say, that the question must
arise out of the-facts admitted and/or found by
the Tribunal. The High Court has observed
that,

“...it would be necessary for the Appellate
Tribunal to find inter alia whether the
cheques were sent to the assessee-firm
by post or by hand and what directions,
if any, had the assessee-firm given to
the Department in that matter.”

(1) (1955 (1) SCR. 185 T
(2) (1960) (1) SCR. 236
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If the Tribunal has to make a fresh enquiry lead
ing to the admission of fresh evidence on the
record, then this direction offends against the
ruling of this Court in the Jehangir Vakil Mills §|
case (1). If, however, the direction be interpret- -
ed to mean that the Tribunal in giving the finding
must confine itself to the facts admitted and/or
found by it, the direction cannot be described as
in excess of the jurisdiction of the High Court.
It would have been better if the High Court
had given directions confined to the record of the
case before the Tribunal; but, in the absence . of
anything expressly to the contrary, we cannot -
hold that the direction would lead inevitably to :
the admitting of fresh evidence. This, at least,"
now cannot be done, since the Jehangir Vakil
Mill case (1) has prohibited the admission of
fresh evidence. In our opinion, the present case
does not fall within the rule in the Jehangir Vakil
Mills case (1), and is distinguishable.

In the result, the appeal fails, and is dismis-
sed with costs.

B.R.T.
: FULL BENCH

Before G. D. Khosla, C.J., K. L. Gosain and D. K. Mamajan.
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of Fragmentation) (Second Amendment Validation) At‘t
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cle 31°A of the Constitution—General Clauses Act (X of -

(1) (1960) (1) S.C.R. 249




